Prosecutorial Standards and Ethics
Table of Contents

I. THE ROLE OF THE CROWN AS A MINISTER OF JUSTICE
AND OFFICER OF THE COURT

A. Role of the Crown Prosecutor Generally

Manitoba Crown Policy Manual |
“Crown Counsel Conduct at Law — Generally” (3 Pp) - oo reii et 1

Manitoba Crown Policy Manual
“Crown Attorney’s Code of Professional Conduct” (7 PP) «ooovvooeieeieiieeeei e 4

Manitoba Justice website,
“Prosecutions: Role of the Manitoba Prosecution Service” (1 p) .coooooeiiiiviiiiiiiieee 11

Inquiry Regarding Thomas Sophonow, Report (2001),
“The Role of Crown Counsel in the Administration of Justice” (1 p.) ..., 12

The Lamer Commission of Inquiry, pp. 134-137,
“Role of the Crown: General” (6pP) «.ovvvvit i e PO 13

Proulx & Layton. Ethics and Canadian Criminal Law — pp. 639-647,
“The Prosecutor” (11 Pp. )« 19

B. Role of the Crown Prosecutor as a “Minister of Justice”

Manitoba Law Society Code of Professional Conduct (1992), ch. 9,
“The Lawyer as Advocate” (2 PP} oot e e e e .30

Manitoba Law Society Code of Professional Conduct (1992), Appendix,
“Canons of Legal Ethics™ (3 pp) «ooooe oo 32

R v. Regan (S.C.C., 2002),
paras. 151-161 (Binnie J. in dissent) (2 pp). ..o oooiiii e 35

Federal Prosecution Service Deskbook. ch. 8,
“Independence and Accountability in Decision Making” (2005 3 pp) ..o 37



G. Mackenzie, Lawyers and Ethics: Professional Responsibility and Discipline, 6.2,
“Who is the Client?” (4pp) ..o viei e e, 40

C. Role of the Crown Prosecutor as an “Officer of the Court”

Manitoba Law Society Code of Professional Conduct (1992), ch. 9,
“The Lawyer as AdVoCate” (DD . u ittt e e e e 44

Manitoba Law Society Code of Professional Conduct (1992), Appendix,
“Canons of Ethics Legal Ethics” (1 p)...ocoiiiii e, 47

Alan C. Hutchinson, Legal Ethics and Professional Responsibility, pp. 106-109
“Duty to the Court and Profession” (4 PP ... covvevv it e 48

M. Code, “Criminal Law Ethics”, pp. 27-34,
“The Ethical Duties of Officers of the Court” (Spp) ... 52

2. THE ROLE OF THE ATTORNEY GENERAL AND THE
DELEGATION OF AUTHORITY

A. The Attorney General

Krieger v. Law Society of Alberta
(S.C.C, 2002), Paras. 260-32 (3 DD «oon ettt ettt e e e 57

Law Review Commission, Controlling Criminal Prosecutions, pp. 8-14, “The Attorney General
and Parliament” (9 PP) «oovorieii i e 60

Ontario Ministry of the .Attorney General website, “Roles and Responsibilities of the Attorney
General” (3pP) cvvvvi e 69

B. The Attorney General and Delegated Authority
The Crown Attorneys Act C.C.S M. ¢. C330 (2 pp). oo e, 72

Manitoba Crown Policy Manual
“Mission Statement: Public Prosecutions” (1 p) ..o 74

Krieger v. Law Society of Alberta
(S.C.C, 2002), paras. 42-47 (2 PP ). ettt e 75



Ontario Crown Policy Manual (2005)
FPreamble” (1 P) oo SO 77

Ontario Crown Policy Manual (2005), “Attomey General’s Consents™ ...................ooee 78

Federal Prosecution Service Deskbook, ch. 8,
“Independence and Accountability in Decision Making” (2005) (Zpp) ..o 79

Law Review Commission, Controlling Criminal Prosecutions, pp. 15-17, “The Attorney General
and Crown ProSeCULOTS” (5 D) o vttt et e e e e e 81

Proulx & Layton, Ethics and Canadian Criminal Law, pp. 650-651,
“The Principle of Prosecutorial Discretion” (4 Pp). .o oov oo 86

3. THE ROLE OF THE INDEPENDENT PROSECUTOR

Manitoba Crown Policy Directive, (January 2005)
“Appointment of Independent Counsel” (5 PP). .. i 90

Manitoba Crown Policy Directive, (February 2008)
“Appointment of Independent Counsel” (G pp)........ooiii 95

Federal Prosecution Service Deskbook, ch. 7,
“The Role of Agents in the Delivery of Prosecution Services” (2002) (6 pp).........oooovvinnn. 101

4. THE ROLE OF MINISTERIAL POLICIES

Federal Prosecution Service Deskbook,
“Preface” (2005) (1 p) ........... TSP 107

Ontario Crown Policy Manual (2005),
CPreamble”, P 4 (L D). i 108

Proulx & Layton, Ethics and Canadian Criminal Law, pp. 651-652,
“Policy and Guidelines” (4 PP ... on it 109

5.  THE PROSECUTOR AND INVESTIGATIONS

A.  Generally

Manitoba Crown Policy Manual
“With Respect to the Police” (2 pp).....ooooviiiin 1. U 113

1ii



R. v. Regan (S.C.C., 2002),
Lebel J., para 06 (1 D). o e e 115

Ontario Crown Policy Manual (2005),
HPreamble’, PP. 3 (1 P) o 116

Ontario Crown Policy Manual (2005),
“Police: Relationship With Crown Counsel” (1 p)......ooo e 117

Federal Prosecution Service Deskbook, ch.11,
“The Relationship between Crown Counsel and Police™ (2005 (2 pp)..oovv o, 118

M. Code, “Crown Counsel’s Responsibilitiecs When Advising the Police at the Pre-Charge
Stage” (1998), pp. 338-344 (T PP) -+ ovvveri J 120

B.  Before Charges are Laid

R v. Regan (S.C.C., 2002),
Lebel 1., Paras 67-70 (2 PP <. -vveeee e oo eee e e, 127

R v. Regan (5.C.C., 2002), _
para. 161 (Binnie J. in dissent) (1 P ... 129

The Lamer Commission of Inquiry, pp. 137-138,
CAAVISING the POLiCe (4 PP ottt 130

Federal Prosecution Service Deskbook, ch.11,
“The Relationship between Crown Counsel and Police” (2005) (2 pp)..ocvvvovveeiciiiiiinn, 134

C. After Charges are Laid

Federal Prosecution Service Deskbook, ch.11,
“The Relationship Between Crown Counsel and Police™ (2005) (1 p)..oooooe i 136

The Lamer Commission of Inquiry, pp. 268-270,
“Crown Rote in Trial Preparation” (4 pp).....coooii i e 137

The Lamer Commission of Inquiry, pp. 138-139,
“Deciding to Prosectte” (4 PP .. oo 141

The Martin Commission Report on Charge Screening, Disclosure and Resolution Discussions,
pp.135-138, “Charge Screening, Disclosure and Resolution Discussions™ (5pp) ................ 145

v



6. THE PROSECUTOR AND STAYING CHARGES

Manitoba Crown Policy Manual, 2001
“Laying and Staylng Charges™ (5) ..ot 150

Manitoba Justice Website,
“Prosecutions: The Criminal Case: Step-by-Step” (1p) ..oooiier i 155

Inquiry Regarding Thomas Sophonow, Report 2001
“The Third Trial and the Allegation of Sexual Assault” (1 p} .........oocooiiiiiit, e 156

Federal Prosecution Service Deskbook, ch.15,
“The Decision to Prosecute™ (2005) (7). o.vo oo i i e 157

Proulx & Layton, Ethics and Canadian Criminal Law pp. 692-694,
“Applying the Discretion: Sufficiency of Evidence and Public Interest” (Spp)................... 164

The Martin Commission Report on Charge Screening, Disclosure and Resolution Discussions,
pp. 60-64, “The Threshold Test” pp. 74-83, 87-94, 96-103 (B3 pp) ..o, 169

The Lamer Commission of Inquiry, pp. 317-319, 322-324 “Stay of Proceedings™;
“Recommended Standards for Withdrawing or Staying of Charges” (8 pp)............ccoi il 202.

7. THE PROSECUTOR AND CONFLICTS OF INTEREST

A. Lawyers and Conflicts Generally

Manitoba Law Society Code of Professional Conduct (1992), ch. 5,
“Impartiality and Conlflict of Interest Between Clients"(9 pp) ... 210

Canadian Bar Association Code of Professional Conduct (2006) ch. VI,
“Conflicts of Interest between Lawyer and Client” (1 p)..........ooii 219

Canadian Bar Association Code of Professional Conduct (2006) ch. V, “Impartiality and Conflict
of Interest between CHents” (2 PP). ..o e 220

Canadian Bar Association Code of Professional Conduct (2006) ch. XIX, “Avoiding
Questionable Conduct” (1 P). ..o 222

Proulx & Layton, Ethics and Canadian Criminal Law — pp. 286-290,
“Conflict of Interest: IntrodUCtion” (7 PP). ..ot e 223



Cété v. Rancourt (S.C.C., 2004),
Deschamps J., paras. 11-13 (1 D) oottt e e 230

R. v. Neil (§.C.C,, 2002),
Binnie J., paras. 1, 12-20, 24-28, 36-40 (7 PP) -+ iiiiii e, 231

A. Hutchinson, Legal Ethics and Professional Responsibility,
pp. 134-136, 138, 141-142, 143-144, “Conflicts of Interest” (S pp)....c.covvvviiiiiiiiiiinnn 238

B. Prosecutors and Conflicts

Manitoba Crown Policy Manual
“Duties to Self and Profession” (2 p) ..o 243

C. Independent Prosecutors and Conflicts

Manitoba Crown Policy Directive, _
“Appointment of Independent Counsel” (5 PP) v ovicviir i 245

Federal Prosecution Service Deskbook, ch. 7,
“The Role of Agents in the Delivery of Prosecution Services” (2002} (2 pp) ..o vvovveiieinnnn 250

8. THE PROSECUTOR AND PLEA BARGAINING

A. General Duties

Manitoba Crown Policy Directive, 1990
HPlea Bargaimin g (3 D). ettt 252

Ontario Crown Policy Manual (2005),
“Resolution Discussions™ (1 P) ..o e, 255

Federal Prosecution Service Deskbook, ch. 20,
“Plea and Sentence Discussions and Issue Resolution” (2005) (Spp) .o, 256

Proulx & Layton, pp. 412-422, “Plea Discussions™;, 694 - 697 “The Prosecutor: Plea
DSCUSSIONS (17 PP -ttt ittt e e e, 261

The Martin Commission Report on Charge Screening, Disclosure and Resolution Discussions,
PP 30730 (15 D) ettt 278

vi



B. Presenting Plea Bargains to the Court

Manitoba Crown Policy Manual,
“With Respect to the Court” (2 pp)... oo ieiieii P 293

Manitoba Crown Policy Directive,
“Sentencing-General”™ (1 P) ... 295

Manitoba Law Society Code of Professional Conduct (1992), ch. 9,
“The Lawyer a5 AdVOCAtE™ (3 PP )ttt irri it ittt e e e e e 296

Manitoba Law Society Code of Professional Conduct (1992), 13, _
UNAETtaKIN S (2 PP - - ettt e e e 299

Federal Prosecution Service Deskbook, ch. 20, “Plea and Sentence Discussions and Issue
ReSOIUtIONT (2005 ) (2 PP - ov vttt e e e 301

Proulx & Layton, pp. 459-460, “Agreed Statements of Fact™; p.695 “Misleading the Court”
The Martin Commission Report on Charge Screening, Disclosure and Resolution Discussions,

pp. 315-317 “Recommendations Concerning Courtroom Practice” 323-330 “Duty to Disclose to
Court Relevant Information” (13 PP oot e e 308

9. OVERSEEING PROSECUTORIAL DISCRETION

Federal Prosecution Service Deskbook, ch. 8, '
“Independence and Accountability in Decision Making” (2005) (1 p).........ocooee oo 321

Manitoba Law Society Code of Professional Conduct (1992), Chapter 1,
B SN =4 o 1 R (7 o] o ) T O 322

The Legal Professions Act L.M. 2002, c.44
Disciplinary Proceeding Provisions (7 PP .o veevioeioio e e 324

Krieger v. Law Sociery of Alberta (S.C.C, 2002),
lacobucci and Major JJ., paras. 50-53, 58-59 (3 D) oo 331

R v. Regan (S8.C.C., 2002),
Lebel J., paras. 151-161 (3 PD) ccoorr i e 334

Vil



10. THE DEWAR REVIEW: A REPORT RELATING TO
PROSECUTORIAL DISCRETION AND PLEA BARGAINING IN THE
TICKET FIXING CASE COMMISSIONED BY THE ATTORNEY-
GENERAL OF MANITOBA - OCTOBER 1988 .

Select pages from the Dewar Review. . ...

viil



